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HCFA IMPLEMENTS NEW MEDICAID AUTHORITY FOR 
NON-INSTITUTIONAL LONG TERM CARE SERVICES 

The Health Care Financing Administration recently issued 
interim final regulations (copy attached) governing proced-
ures for states to provide home and community-based care 
services to aged and disabled Medicaid beneficiaries who 
otherwise would require institutional services in a skilled 
nursing, intermediate care, or intermediate care facility for 
the mentally retarded.  The rules, published on October 1, 
implement statutory amendments to Title XIX that, for the 
first time, permit certain home and community-based care 
services--including adult day services, case management, and 
respite care--to be reimbursed under Medicaid.  In order to 
provide these non-institutional services, states must apply 
to HCFA for a waiver of certain statutory requirements, and 
must assure that: (1) services will be provided under a 
written plan of care; (2) the health and safety of clients 
are protected; (3) the community-based services do not cost 
more, on an average per capita basis, than services provided 
to the individual in a SNF, ICF or ICF/MR; and (4) adequate 
records will be kept. 

General Approach.  HCFA emphasizes in the preamble to the 
October 1 regulations, that states will be given broad 
latitude in defining services and establishing standards and 
eligibility under the new community-care waiver program. The 
aim is to "...give the States the maximum opportunity for 
innovation in furnishing non-institutional services..., with 
a minimum of Federal regulations."  The rules and guidelines 
will provide basic parameters instead of detailed service 
delivery requirements, as in the past.  The acceptability of 
a state's waiver request will be evaluated by HCFA using 
"...the statutory requirements rather than against a detailed 
additional set of Federal guidelines or criteria." HCFA will 
provide states with technical assistance in both 
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the development of the waiver application and the develop-
ment of new community services, but the choice as to types 
and extent of non-institutional services and the manner in 
which they are organized and delivered will be left to the 
discretion of the requesting state.  

Services.  The Omnibus Budget Reconciliation Act of 1981 
(P.L. 97-35) added a new Section 1915(a) to Title XIX of the 
Social Security Act, permitting HCFA to waive Medicaid 
requirements so that states may offer alternative community-
based services (see Intelligence Report bulletin no. 81-62, 
dated August 7, 1981K  Such services may include: case 
management, home health services, homemaker services, per-
sonal care, adult day health services, habilitation services 
and respite care.  The regulations do not define these terms, 
but instead instruct states to propose their own operational 
definitions in their waiver requests.  The preamble to the 
regulations, however, offer the following insights into how 
Congress and HCFA officials interpret the above-listed terms: 

• Case management.  In the preamble to the October 1 rules, 
HCFA describes case management as a system under which 
responsibility for locating, coordinating and monitoring 
a group of services rests with a designated person or 
organization.  Case managers are encouraged to tap into 
"informal networks" of friends, relatives, and churches, 
in addition to formal public and private agencies for 
services to the eligible clients. 

• Homemaker services.  HCFA said that these services are 
normally viewed as general household activities provided 
by a trained homemaker when the individual regularly 
responsible for these activities is temporarily absent 
or unable to manage the home and care for himself or 
others in the home. 

• Adult day health services.  In the conference report on 
P.L. 97-35, adult day health services are said to encom 
pass both health and social services needed to insure 
the optimal functioning of the client, as well as habili- 
taion services suitable for the care of mentally retarded 
and developmentally disabled persons.  HCFA added that 
such services should be furnished for four hours or more 
per day on a regularly scheduled basis, for one or more 
days per week on an outpatient basis. 

• Habilitation services.  These generally are health and 
social services needed to insure "optimal functioning" 
of MR/DD persons. 
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• Respite care.  The conference report on P.L. 97-35 
describes respite care as assistance given to individuals 
unable to care for themselves, which is provided on a 
short term basis because of the absence or need for 
relief of those persons normally providing care.  Respite 
may be provided in the individual's home or in a facility 
approved by the state. 

f  
• Home health aide services.  These services typically would 

include the performance of simple procedures, such as the 
extension of therapy services, personal care, ambulation and 
exercise, household services essential to health care at 
home, assistance with medications that are ordinarily self- 
administered, reporting changes in the patient's condition 
and needs, and completing appropriate records. 

• Personal care services.  These are defined as services 
furnished to a recipient in his/her home that are prescribed 
by a physician under the client's treatment plan  and pro 
vided by a qualified individual (not a member of the client's 
family) under the supervision of a registered nurse. 

Personal care services and home health aide services currently 
may be provided without a waiver of Medicaid requirements. 
However, a waiver may be required if states wish to furnish 
these services in a manner which departs from the existing 
definitions.  Although Congress specifically excluded payment 
for room and board under the new waiver authority, HCFA said 
that there is some leeway to allow coverage for meals furnished 
as part of day health/habilitation services, and room and board 
that is part of respite care, as long as it is provided outside 
the recipient's private residence. 

States may request approval to provide other home or community-
based services not listed above, if they: (1) describe the 
services in detail; (2) can demonstrate that these services 
would not raise the cost of services to more than the cost of 
institutional-based services; and (3) assure HCFA that the 
services are necessary to avoid institutionalization.  

Eligibility.  Under current Medicaid regulations states are 
allowed to establish special standards that result in higher 
income eligibility requirements for institutionalized clients 
than for recipients of community services.  The institutional 
income eligibility level may not exceed 300 percent of the 
federal SSI payment standard.  Most states have elected to take 
advantage of this option by setting higher income standards for 
institutional residents.  However, in so doing, they have 
created a disincentive to placing such clients back into 
community settings, since clients lose Medicaid eligibility as 
soon as they are discharged from the institution. 
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In order to address this problem, the new regulations permit 
states to use the higher institutional income eligibility 
standard for aged, blind and disabled persons in the community 
who: (a) are not eligible for SSI or state supplemental pay-
ments because of their income; (b) have incomes below the 
institutional eligibility standards specified in the state 
Medicaid plan; (c) would be eligible for Medicaid benefits if 
institutionalized; and (d) will receive home and community-
based services under the waiver.  Low income elderly persons, 
who do not meet the SSI means test, are expected to be the 
primary beneficiaries of this regulatory change, but some 
disabled individual also may be affected. 

Waiver of Statewideness and Comparability.  In providing services 
under the Section 1915(a) waiver, states may elect to restrict 
certain services to specified categories of eligible clients in 
limited geographic areas, instead of across the state.  If states 
wish to so concentrate their services, then they must apply for 
waivers of Medicaid provisions requiring that all services must 
be made available to all medically or categorically needy 
Medicaid beneficiaries in the state (waiver of Sections 1902 (a) 
(1) and/or 1902 (a) (10)). 

In addition, states are allowed, under the 1915(c) waiver, to 
furnish community-based services only to those eligible 
beneficiaries for whom community care would be less costly than 
institutional care, if they document how such a determination 
will be made. 

Application for Waiver   The October 1 rules generally restate 
the requirements for submitting a waiver proposal enumerated in 
the statute, with little elaboration.  Waivers are granted for 
three year periods and are renewable.  HCFA must respond in 
writing or approve the waiver request within 90 days of state 
submittal.  The regional offices and the central HCFA office will 
share in the responsibility of reviewing and approving waiver 
applications.  State Medical Assistance Plans do not need to be 
amended in order to furnish services under a Section 1915 (c) 
waiver. 

States must provide HCFA with assurances that: 

• there are safeguards for the health and welfare of clients, 
including adequate state-determined standards for provider 
participation.  If states have licensing or certification 
requirements for existing services, these must be met; 

• there must be financial accountability for funds expended; 

• the state must agree to evaluate the need for home and 
community-based care services among all recipients entitled 
to institutional care, and for whom there is reasonable 
indication that they might need such care in the near future; 
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States will be expected to provide a clear "audit trail" for 
HCFA review, and to keep down costs.  A number of states 
already have indicated to the NASMRPD staff that they plan to 
develop and submit waiver requests to provide home and 
community based services to their mentally retarded/ Medicaid-
eligible population. 

NASMRPD Contact: 
Stephanie Mensh 

SM: md 
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• if the recipient is determined likely to require SNF/ICF/ 
ICF-MR level of care, the client or his/her representative 
must be given a choice between institutional and non- 
institutional services; 

• average per capita expenditures under the waiver may not 
exceed average per capita expenditures for the level of 
,care in long term care institutions if no waiver were 
granted; and 

• HCFA must be given annual information on the impact of 
the waiver on the type, amount and cost of services pro 
vided and on the health and welfare of the recipients. 

States will be expected to provide HCFA with the following 
supporting documentation: (1) a description of the safeguards 
necessary to protect the health and welfare of recipients; (2) a 
description of the records and information to be maintained to 
support financial accountability; (3) a description of the 
state's plan for evaluating and reevaluating recipients, 
including information on who will make the evaluations and how, 
and a copy of the client assessment instrument; and (4) an 
explanation with supporting documentation of how the per capita 
expenditure estimate for institutional and non-institutional 
services will be developed, including estimates of utilization 
rates and costs. 

Average Per Diem Cost Calculations.  One keystone element in a 
state's waiver request will be the documented evidence that 
average per capita Medicaid expenditures under the waiver will 
not exceed comparable per capita outlays without the waiver. In 
order to assure that this statutory requirement is met, the 
regulations require states to demonstrate that the waiver will 
not result in increased average per capita Medicaid costs, by 
applying a mathematical equation set forth in Section 441.303(d). 
This regulatory equation builds in state-generated data on the 
estimated number of beneficiaries and average per capita costs 
of delivering specified services, both with and without a 
waiver.  Of course, a submitting state must be prepared to 
defend the reasonableness of its projections regarding service 
costs and number of beneficiaries. 

Preliminary calculations by the NASMRPD staff suggest that 
states which plan to include a substantial percentage of current 
residents of Title XlX-certified institutions (i.e., SNF's, 
ICF's and/or ICF/MR's) in the projection population eligible for 
Medicaid-reimbursed, non-institutional services under the waiwr 
will have an easier time of meeting this critical statutory 
requirement.  By contrast, a state which plans to extend 
eligibility for non-institutional services to a high proportion 
of aged, blind and/or disabled persons currently residing at 
home or in other non-medical community settings will have a more 
difficult time in proving that average per capita expenditures 
will not increase under the waiver. 
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